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DOWD v. TUCKER. 

Supreme Court of Errors of Connecticut. 

FRANCES C. DOWD v. JOSEPHI H. TUCKER. 

An aunt of the respondent, with whom she lived and to whom by her will she 
had given all her property, upon her death-bed desired to change her will and give 
a certain piece of real estate to a niece, and had a codicil prepared for that pur- 
pose. Before signing the codicil, she wished to secure the consent of the respon- 
dent to the change and had him called in for the purpose. After hearing her, he 
replied that she was weak and that she need not trouble herself to sign the codicil, 
but that he would deed the property to the niece and carry out her wishes. Trust- 
ing in his promise, she did not change her will. After her death, the respondent 
refused to convey to the niece. On a bill in equity brought by her to compel him 
to convey, it was held that he took the property under a trust for her, which a court 
of equity would enforce. 

And held, too, that the case was one of fraud, it being clearly inferable from 
his refusal to convey after the death of the testatrix, that he made his promise to 
her with an intention not to perform it. 

The procuring of property upon a promise which the party at the time does not 
intend to perform, is a fraud. And it makes no difference whether the property 
is real or personal. 

BILL IN EQUITY to compel the conveyance of real estate. The 
following facts were found by a committee: 

The petitioner is a niece, and the respondent is a nephew, of 
Frances M. Hayden, who died September 3d 1870. 

On the 27th of May 1863, Mrs. Hayden made a will, by which 
she gave all her property to the respondent, which will, after her 
death, was proved as her last will and testament. 

At the time of her death, she was the owner of one-half of a 
dwelling-house and lot, worth $750, being the property in dispute 
between the parties. She also owned other property, and left an 
estate, real and personal, after paying all charges, amounting to 
$2640. From 1863 to the time of her death, she was an inmate, 
most of the time, of the respondent's family. But she was not a 
pecuniary burden to him. At times, especially when ill, she went 
to her own house (which was in the same yard with the respon- 
dent's), and was cared for to some extent by the petitioner and her 
mother. For such services during her last sickness the petitioner 
has been allowed her claim by the commissioners on the estate, as 
hereinafter stated. 

About two weeks before her death, Mrs. Hayden desired and 
intended to give to the petitioner her part of the dwelling-house, 
and to change her will accordingly, but was unwilling to do so 
without the consent of the respondent. The petitioner thereupon 
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caused a codicil to be prepared giving to the petitioner the dwelling- 
house. This codicil was presented to testatrix, upon which she, 
without signing it, expressed a desire to see the respondent. The 

respondent was then called into the room, and she informed him 
that she wanted to give her half of the dwelling-house to the peti- 
tioner, if he was willing, and asked him if he was willing, saying 
again that she wanted to do so. The respondent replied that she 
was weak, and that she need not trouble herself to sign the paper, 
but that he would deed the property to the petitioner, and would 
do just as she wanted to have him. The testatrix expressed her- 
self satisfied that the respondent would do as he agreed, and did 
not sign the codicil. This interview was on Sunday, about 2 
o'clock in the afternoon. Mlrs. Hayden was at that time capable 
of making a will. 

The respondent was the executor of her will, and as such repre- 
sented her estate to be insolvent, and it was settled as an insolvent 
estate. 

The petitioner presented to the commissioners on the estate a 
claim for $1300. It was a part of her claim that she should be 
allowed a sum equal to the value of the dwelling-house, on the 

ground of an alleged promise by Mrs. Hayden that she would give 
it to her. This claim was rejected by the commissioners on the 

ground that it was not within their jurisdiction. But they allowed 
the sum of $150 for services in taking care of the deceased during 
her last sickness. The sum thus allowed was about $65 more than 
the services were worth; but the commissioners allowed it in con- 
sideration of the circumstances and condition of the parties, hoping 
thereby to avoid litigation. 

After the death of Mrs. Hayden, the petitioner demanded of 
the respondent that he should execute to her a deed of the pre- 
mises in question; but he refused, and has ever since refused to 
do so. The respondent is now in possession of the property, claim- 

ing it as his own, and denying that the petitioner has any rights 
or interest therein. 

Upon these facts the case was reserved for the advice of the 
court. 

Chadwick, for the petitioner. -1. The respondent holds the 

property as trustee for the petitioner. One who fraudulently 
procures a bequest to be made to him by a promise as to 
the use of the legacy, will be held a trustee for such use: 
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Church v. Ruland, 64 Penn. St. R. 432; 1 Story Eq. Jur. 
?? 252, 256; 2 Id. ? 781; 1 Jarman on Wills 346. And 
it makes no difference in principle whether one procures a be- 
quest to be made to him, or whether, a bequest having been 
made to him, he prevents, by a promise, the execution of a codicil 
giving the property to another. In equity, fraud includes all acts, 
omissions and concealments by which an undue and unconscientious 
advantage is taken of another: Story v. Norwich & Worcester R. 
R. Co., 24 Conn. 113. If a committee, without expressly finding 
fraud, report facts- from which an inference of fraud is unavoidably 
made, the court will treat the transaction as fraudulent: Id. The 
rule is, that when the facts are ascertained by the report of a com- 
mittee, the existence of legal fraud is a question of law on facts 
and intents: Pettibone v. Stevens, 15 Conn. 26; Brainerd v. 
Brainerd, Id. 576; Lavette v. Sage, 29 Id. 588. The facts found 
in this case show a clear case of fraud. 

2. But if there was no fraud, there was a trust. Property 
given to one person to be delivered to another, is held by him in 
trust: 2 Story Eq. Jur., ?? 1041, 1196, 1197, 1201. And land 
conveyed by deed or any instrument for the benefit of a third 
person, is held in trust. Such trust may be proved by parol, and 
equity will enforce it: Crocker v. Higgins, 7 Conn. 342; Parsons 
v. Camp, 11 Id. 528; Baxter v. Gay, 14 Id. 119; Church v. 
Sterling, 16 Id. 388; Collins v. Tillou, 26 Id. 375. 

3. A person for whose benefit an agreement is made, though 
not a party to the agreement, may maintain a suit in chancery for 
its specific performance: Crocker v. Higgins, 7 Conn. 342. 

Culver and Warner, for the respondent.-The petition pro- 
ceeds upon the ground that the statute which requires wills 
to be in writing, would have been complied with, but for the 
promise of the respondent to deed the property to the peti- 
tioner. We admit that, in cases of fraud, equity will relieve 
against the express words of the statute. But to constitute such 
fraud, there must be deceit or misrepresentation, by means of 
which the respondent obtained the devise, which would otherwise 
have gone to the petitioner. It must be deceit or misrepresenta- 
tion, as distinguished from a mere breach of promise, however 
wrongful: 2 Lead. Cas. in Equity 708; Montacute v. Maxwell, 1 
P. Wms. 618; 2 Story Eq. Jur., ? 781; Church v. Ruland, 64 
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Penn. St. R. 432. It is found that, " about two weeks before her 

death, Mrs. Hayden desired and intended to give to the petitioner 
her part of the dwelling-house, and to change her will accord- 

ingly, but was unwilling to do so without the consent of the re- 

spendent." Thus it is plain that the intention and desire of the 
deceased were conditioned upon the consent of the respondent. 

The opinion of the court was delivered by 
PARK, C. J.-This case is clearly one of fraud. We have held 

on the present circuit (Ayres v. French, not yet reported), in 
accordance with numerous decisions, that whosoever buys personal 
property with a preconceived intention not to pay for it, is guilty 
of fraud. This case is similar in principle. It matters but little 
whether the property is real or personal estate. Whosoever buys 
real estate with a preconceived secret intention not to pay for it, 
but to cheat the grantor out of it, is as much guilty of fraud as he 
would be if the property was personal estate. Apply this principle 
to the case we have in hand. The property in controversy be- 

longed to Frances M. Hayden, and while it was yet hers to be dis- 

posed of as she pleased, she informed the respondent that she 
desired to give it to the petitioner if he was willing, and asked him 
if he was willing, again expressing her desire so to give it. A 
codicil to her will had been at this time prepared and laid before 
her ready to be executed. The respondent knew by the inquiry 
and by the preparation what her purpose was. She had pre- 
viously, by a duly-executed will, given all her property to the re- 

spondent. He knew now that she had changed her mind, and was 
about to give the real estate in question in legal form to the peti- 
tioner, but that she desired his consent to the change, if it could 
be obtained. He immediately resorted to deception. He substan- 

tially expressed his entire assent to the change, but suggested the 
mode in which it would best be accomplished in her weak condi- 
tion. He said in effect, let me take the property, as you have 

already willed it to me, and when it comes into my hands, I will 
deed it to the petitioner, and in that way your present desire with 

regard to the disposition of the property will be carried out, as 
much as it would be by executing the codicil; therefore in your 
weak condition do not trouble yourself about it. She was satisfied 
that the petitioner would have the property in the way proposed, 
and so expressed herself, and consequently the codicil was left 
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unexecuted; or, in other words, she let him have the property on 
his promise to convey it to the petitioner. 

Now it is a presumption of law that a party intends to do what 
in fact he does; and the fact appearing in the case that, after the 

property came into the hands of the respondent, he at all times 

absolutely refused to convey it to the petitioner, it must be that 

during some period of time previous to his first refusal he must 
have so intended; and inasmuch as there is nothing in the case 
which goes to show a different intention at any previous time, it is 
reasonable to presume that this intention existed during the short 

period of time that had intervened since the promise was made, 
and existed at the time it was made; from which it follows that the 

promise was made in bad faith, with the dishonest intention to do 
what he afterwards did. If this was so, then the case is clearly 
one of fraud. It is the case of one obtaining the conveyance of 

property by a promise, which he has no intention at the time to 
fulfil. 

But it is unnecessary to pursue this question of fraud, for the 
case otherwise is palpably one where the respondent holds the pro- 
perty in trust for the petitioner, whether he made the promise in 

good or bad faith. If A, knowing that B is about to convey 
certain real estate to C, which the latter has purchased of him, 
should say to B, " Convey the property to me and I will convey 
it to C," and B should accede to the request, and convey the pro- 
perty to A, no one would question but that A would hold the 

property in trust for C. Is this case any different in principle ? 
Mrs. Hayden was on the point of giving this property to the peti- 
tioner by the execution of a codicil to her will, which had been 
prepared. The respondent knowing the fact, said to her in effect, 
" Let me have the property by the will you have already executed 
and I will convey it to the petitioner." The respondent by this 

promise obtained the property. It would seem that no argument 
need be made to show that he holds it in trust. 

But it is said that she did not intend to execute the codicil 
unless the respondent was willing that she should do so. We do 
not so understand the report of the committee. But grant that it 
was so; did he not in the plainest and most unmistakable language 
give her to understand that he was willing? What did she desire 
to have done? She wanted the petitioner to have the property. 
What request did she make of the respondent? She asked him 
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481 



DOWD v. TUCKER. 

if he was willing that the petitioner should have it. Whether the 

conveyance was to be made in one form or another was of no con- 

sequence, and formed no part of the substance of the inquiry, 
although he took it for granted that she intended to do it by exe- 

cuting the codicil that lay before her, which was in fact her inten- 
tion. What reply did he make ? He said that she was weak, that 
she need not trouble herself to sign the paper (meaning the codicil), 
that he would deed the property to the petitioner, and would do 

just as she wanted to have him; that is, I will do just what you 
ask my consent to have done; therefore do not trouble yourself in 

your weak condition to execute the codicil. If this language does 
not convey a consent that the petitioner should have the property, 
then language in any form of words would fail to express the idea. 

It follows, therefore, that the respondent obtained the property 
in question by his promise to convey the same to the petitioner, 
and consequently we think he is bound in equity and good con- 
science to make the conveyance. 

We advise the Superior Court to grant the prayer of the 

petition. 

The foregoing case is decided upon a 

clearly-established rule of law, that 
where the devisee of an estate induces 
the testator to omit making further tes- 

tamentary disposition of the estate so 

devised, by representing that he will dis- 

pose of the estate so devised in a par- 
ticular manner in conformity with the 
wishes of the testator expressed to the 

devisee, the testator omitting to make 
further disposition of the estate by reason 
of his confidence that the estate will, 
after his decease, be by the devisee con- 

veyed according to the assurances given 
by him. Equity will compel such con- 

veyance upon the petition of the party 
to be benefited thereby. It is upon the 

ground that the law compels the fraud- 
ulent devisee to stand as trustee for the 

party entitled. The law raises a trust 
to the extent of the fraud, the same as if 
the trust had been expressed in the de- 
vise. The precise point was decided in 
an early case: Devenish v. Baines, Prec. 
Ch. 3. And the same principle is de- 

clared in Oldham v. Litchford, 2 Vern. 

506; and in Barrow v. Greenough, 3 Vcs. 
Jr. 152; Chamberlain v. Alar, 2 Ves. & 
B. 262; McCormic v. Grogan, L. R. 4 H. 
Lds. 82; Norrisv. Frazer, L. R. 15 Eq. 
318. And some American cases have 
taken the same view : Chiamberlaine v. 
Chamberlaine, Freem. Ch. 34; Nutt v. 

Nutt, 2 C. & P. 430; Yates v. Cole, 1 
Jones Eq. 110. See also 1 Story Eq. 
Jur. .105a. The question is learnedly 
discussed in Willrams v. Fitch, 18 N. Y. 

547; Redf. Lead. Am. Cases on Wills 

607, and the same views maintained. 
But as it is well settled that courts of 

equity cannot reform a will so as to 

give it the effect intended, we should not 
be surprised to find a very general im- 

pression among the profession that equity 
does not interfere to give effect to the 
intentions of the testator in any case, 
where for any reason he has omitted or 
failed to express such intention in the 
mode prescribed in the Statute of Wills. 
But there can be no question in regard 
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to cases of the same character with the 

principal case. So, too, it has been 
held, that one may make a binding con- 
tract to dispose of a portion, or all his 
estate, in a particular manner by his 

will, as in the case of marriage settle- 

ments, and that a court of equity will 
carry the contract into effect after the 
decease of the testator, or even before 

probably, except as the party, unless 
limited in time by the terms of the con- 

tract, would have all his lifetime to 
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a bill during his lifetime for specific 
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held premature: Johnson v. Hubbell, 2 
Stock. Ch. 332. We regard the case as 
oue of special interest, in consequence 
of the principle involved being one of 

importance, and at the same time not so 

fully understood by the profession at 

large as many others of far less signifi- 
cance. . F.R. 
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Supreme Court of the United States. 

TIlE LOTAWANNA. 

It is settled by repeated adjudications of this court, that material-men furnishing 
repairs and supplies to a vessel in her.home port do not acquire thereby any lien 
upon the vessel by the general maritime law as received in the United States. 

Whilst the general maritime law is the basis of the maritime law of the United 
States, as well as of other countries, it is only so far operative in this, or any 
country, as it is adopted by the laws and usages thereof. It has no inherent force 
of its own. 

In particular matters, especially such as approach a merely municipal character, 
the received maritime law may differ in different countries without affecting the 
general integrity of the system as a harmonious whole. 

The general system of maritime law which was familiar to the lawyers and 
statesmen of this country when the Constitution was adopted, was intended, and 
referred to when it was declared in that instrument, that the judicial power of the 
United States shall extend " to all cases of admiralty and maritime jurisdiction." 
Thus adopted, it became the maritime law of the United States, operating uni- 
formly in the whole country. 

The question as to the true limits of maritime law and admiralty jurisdiction is 
exclusively a judicial question, and no state law or Act of Congress can make it 
broader or narrower than the judicial power may determine those limits to be. 
But what the law is within those limits, assuming the general maritime law to be 
the basis of the system, depends on what has been received as law in the maritime 
usages of this country, and on such legislation as may have been competent to 
affect it. 

Semble, That Congress, under the power to regulate commerce, has authority to 
establish a lien on vessels of the United States in favor of material-men, uniform 
throughout the whole country. 

In particular cases, in which Congress has not exercised the power of regulating 
commerce, with which it is invested by the Constitution, and where the subject 
does not in its nature require the exclusive exercise of that power, the states, until 
Congress acts, may continue to legislate. 

Hence, liens granted by the laws of a state in favor of material-men for fur- 
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